
BBFORE THE
FEDERAL CC»tMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of

TCA MANAGEMENT CO.: TELESERVICE
CORPORATION OF AMERICA: and TCA
CABLE OF AMARILLO, INC.

Complaintants,

v.

SOUTHWESTERN PUBLIC SERVICE
COMPANY,

Respondent.

TO: The Common Carrier Bureau

COMPLAINT

)
)
)
)
)
)
)
)
)
)
)
)
)
)

DOCKET FILE COpy ORIGINAl

File No. ~() - tJ(J'--

1. Complainants TCA Management Co., and its

affiliates, Teleservice Corporation of America and TCA Cable of

Amarillo, Inc., own and operate the cable television systems

presently serving Amarillo, Canyon, Dalhart, Farwell, Lake

Tanglewood, Plainview, and Texico, Texas. The address address of

Complainant is 3015 SSE Loop 323, P. O. Box 130489, Tyler, Texas

75713-0489.

2. Respondent Southwestern Public Service Company is

engaged in the provision of electric service in portions of the

State of Texas, Respondent's general office address is P. O. Box

1261, Amarillo, Texas 79170.
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Jurisdiction

3. This Commission has jurisdiction over this

Complaint and over Respondent under the provisions of the

Communications Act of 1934, as amended, including, but not

limited to, Section 224, thereof.

4. Respondent owns or controls utility poles in

Texas. Such poles are used for purposes of wire communications.

Complainants allege, upon information and belief, that Respondent

is not owned by any railroad, any person who is cooperatively

organized, or any person owned by the federal government or any

state.

5. Complainants allege, upon information and belief,

and in reliance upon lists published by the Commission, that

neither the State of Texas, nor any of its political

subdivisions, agencies, or instrumentalities, regulates the

rates, terms, or conditions of pole attachments in the manner

required by Section 224.

6. Attached hereto is a certificate of service on the

Respondent and each federal, state and local agency which

regulates any aspect of service provided by Respondents.

Agreement

7. Complainants have entered into respective

agreements with Respondent whereby it has agreed that space would

be made available on Respondent's poles in the communities served

by Complainants for pole attachments as defined in 47 C.F.R. S
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1.1402(b). See Exhibit B. According to the most recent pole

invoice, there are 22,619 poles billed under the Agreement.

Unjust and Unreasonable Rate

8. Respondent is currently charging Complainant an

annual rental of up to $4.18 per pole.

9. As set forth in Exhibit A, the maximum lawful

annual rate which Respondent may charge is the product of its

investment per pole, times its annual carrying charge, times the

use ratio of 1/13.5. Accordingly, the maximum just and

reasonable rate permissible under 47 C.F.R. S 224(b)(1) is $2.09.

Any rate charged by Respondent in excess thereof is unjust and

unreasonable, and therefore unlawful.

Settlement Efforts

10. Complainants, through their attorney, have

attempted to negotiate a reduction in the current rate. The

differences between Complainants and Respondent do not appear

susceptible to informal settlement.

Relief Reguested

11. Complainant respectfully request that:

a. The Commission determine that the maximum rate

Respondent may lawfully charge is $2~09.

b. The present rate, being in excess thereof, be

terminated pursuant to 47 C.F.R. S 1.1410(a);

c. The Commission, pursuant to 47 C.F.R. S

1.1410(b), substitute an annual rate of $2.09 per pole in the
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Agreement; and

d. Respondent be ordered, pursuant to 47 C.F.R. S

1.1410(c), to refund to Complainants the amounts Complainants

have paid or, prior to a final resolution of this Complaint will

pay, to Respondent in excess of the maximum lawful rate for the

period from the date hereof, plus interest.

Respectfully submitted,

TCA MANAGEMENT CO.
TELESERVICE CORPORATION OF AMERICA
TCA CABLE OF AMARILLO, INC.

BYO C--
Paul Glist

COLE, RAYWID & BRAVERMAN
1919 Pennsylvania Avenue, N.W.
Washington, D.C. 20006
(202) 659-9750

Their Attorney

Dated: October 15, 1990



STATE OF TEXAS

COUNTY OF 5M;+h

A F F I D A V I T

)
) ss:
)

I, Martha S. Hensley, Vice President of TCA Management

Co., on oath do state that I have read the foregoing Complaint

attached hereto; that I am familiar with the matters contained

therein and know the purpose thereof; and that the facts set

forth therein are true and correct to the best of my knowledge,

information and belief.

Subscribed and sworn to before me

thY:~:: 1990.
~ary Public a-L.5i:N",.,.,.,,,,,

My Commission Expires: 5/~/,.3
•
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Investment

,85 (77,944,347 - 26,034,183 - 8,420,352) • 93.59
394,962

Maintenance

3,364,304
77,944,347 - 26,034,183 - 8,420,352
68,017,827 - 22,718,627 - 7,347,987
26,900,328 - 8,984,976 - 2,906,051

Depreciation

• 3.49\

2.846\ x 77,9.4,347 • 5.10\
(79,944,347 - 26,034,183 - 8,420,352

Administration

35,960,497 • 3.08\
1,947,101,352 - 567,979,550 - 210,345,983

Taxes

80,613,965 & 6.90\
1,947,101,352 - 567,979,550 - 210,345,983

11.70\

Maximum Rate

93.59
x 30.27\
1/13.5

$ 2.09

!



EXHIBIT B



+---

MANAGEMENT COMPANY

November 12. 1986

Southwestern Public Service Co.pany
Attn: AdMinistrative DepartMent
P.O. Box 1261
Amarillo. TX 79170

Re: License Agreement for Pole Attach.ents
with Total Television of AMarillo

Gentlemen:

Total Television of A.ari110 ("Seller") has entered into a
Sale and Purcha.e Agreement (the "Alree.ent") with TeA Cable
of A.ari1lo. Inc •• a Texa. Corporation ("Buyer"). Purauant
to the teras of the AgreeMent. Buyer will purchase all of the
assets of the cable television systeM operated by Seller in
AMarillo. Texas. This sale will include the above-referenced
agreeaent. which Must be assigned. effective at the closing.
to Buyer. The closing is scheduled for DeceMber 1. 1986.

Pursuant to the terms of the Agreement. the Buyer will be
bound by and will aS8ume and discharge. in accordance with
its terms. all obligations under the above-referenced
agreement from and after the closing.

We respectfully request that you prOVide your consent to the
assignMent of the above-referenced agreement by signing where
indicated below and returning the original of this letter to
me prior to November 25, 1986.

Please call me at 214-595-3701 if you have any questions or
need additional information. We appreciate your cooperation.

Sincerely.

~J:~
Martha S. Hensley
Vice President-Administration

CONSENTED AND AGREED TO:

SOUTHWESTERN PUBLIC SERVICE COMPANY

&y' }da~tf.LtJGiA"-
Date: A/v v ;;! I . ('J?{~

r }

3015 E.S.E. Loop 323 • P. O. Box 130489. Tyler, Texas 75713-0489 • 214/595-3701



Attachment 1

A.~eNOMENT TO
LfCENSINC ACRE:~ES7

bet''''e.n
SOUTHWESTERN PUBLIC Sc~'IICE COMPA~Y

and
TOTAL TV OF AMARILL'::>, INC.

WHER EAS, Parties have entered into a L.icensing Agreement, the
Execution Date of which is •

WHEREAS, in a Memorandum Opinion and Order adopted on June 25,
1985, in a caule styled File No. PA-8S-0005, before the Fed....1 Conwnun~

tions Commission, In the Matter of Capital Cities Cable, Inc. VI. South
western Public Service Company, t!')~ Federal Communications Commission
established an annual rate per pole ~ttachment of 52.51;

WHEREAS Southwestern Fublic Service Company has filed an Applica
tion for Review before the Federal Communications Commission .,d intends to
pursue its legal rights before the Federal Communications Commission and,
if necessary, into the Federal Court System;

WHEREAS. by Public NoH:" cated October 21, 1985, the Federa'
Communications Commission has deter"!";!":ed that It will hold In abeyance all
pending pole attachment matters until further notice;

.
WHEREAS, the Parties hereto are desirous of proceeding with the

conducting of their business under the 1.icensing Agreement executed on the
Execution Date;

NOW, THEREFORE, the Parties hereto agree that, as of January 1,
1986, the 1.lcensee will pay to SPS an annual rate per pole attachment of
$2.51 for 11,714 pole attachments, said payments and the conduct of the
Parties otherwise to be In accordance with the terms of the licensing
Agreement;

FURTHERMORE, If and when the Federal Communications Commission or
a court should establish, by ·Agreed Order or Final Judgment which Is not
appealable or not appealed, tn the Matter of Capital Cities Cable, Inc. YI.
Southwestern Public Service Company, an annual rate per pole attachment In
excess of $2.51, then In that event, within thirty dIIys of SP.S. having given
notice of same to Licensee, 1.lcensee wl11 pay (for 11,714 pole attachments)
one-half (1/2) or the difference between the $2.51 per pole attachment
referred to hereinabove and the lesser of the rat. per pol. attachment
established by the Federal Communications Commission or a court and the
$3.56 per pole attachment as reflected in Section ".2 and as adjusted by
Section 4.3 of the Licensing Agreement;

, ,



FURTHERMORE, the c::Ifferance re'erred to in the preceding paragrllph
will be paid for each semi-annual payment made for the period of time from
January 1, 1986 through and including the date on which Lic,n.ee mllde Itl
last seml-Ilnnual payment to SiltS prior to receiving the notice of the higher
rate ref.,.,..d to hereinabove; ;::;-:vlded howeve,., the total amount paid in
accorcance with the preceding p.lJ!"'Sg"lph shall not exceed $:&,000.00, regard
less of the amount of time that t:-3r.:ipires between January 1, '''6, anc the
establishing of the higher rate referred to hereinabove;

FURTHERMORE, commendng January 1, 198a, for uc." attachment In
excess of the 11,714 pole attachments refe,.red to hereinabove, Licensee
will pay to SPS an annual rate per pole attachment of $3.56 in accordance
with the terms of the Licensing Agreement and subject to Ilclustment In
Ilccordance with Section 4.3 of the L.icenslng Agreement;.'•FURTHERMORE, the next semf-annual payment which c::ames due under
the LIcensing Agreement and which ("lIows the notice referred to herein
above wilt be appUcabfe to aU pole attachments and wlU be based upon the
lesser of the ultimate rate .stabllshed by the Federal Communications Com
mission. or the court and the semi-annual rate per pole attac:tvnent as det.r
mined by Section 4.2 and as adJusted In Ilccordance with Section 4.3 of the
LIcensing Agreement.

Date

Date ..

TOTAL TV OF AMARILLO, INC.
Licensee

BY:_~ =R O.O.".Q
Its C, e.n e C 4'- . ~"\ ~»4pi ""..

" .
-2-
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LICENSING AGR[~~[NT

between
•

SOUTHw~ST£RN PUBL:C SERVICE COMPANY

and

-1-
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!;)et\li:!en
SOt;!H~'!S1'!?..Y ?l."3LIC SElt'l!CE CC:1PA~

TC':'AL ':!LEV!tlb~ OF Ao'\AR!L:.O

S':)S . , , . . 1· ... d' th b· I: •• 1S a ?UC.1C utl l_Y en;~g~ 1n e USlness o. gene~a:~on,

t:'3.:\smis S ion and dis :=ib\J t ion of e,lec:=ic ene:,gy. In c=~nec:ion

with the t=ansmission and dis:ricuticn of elect=ic ene=gy, S?S
ut~li:~s utility poles to SU?po:'t its transmission a:\c dis:~~~~:i~n

lines (liSPS Poles"),

Licensee O\oins and ope~a:e.s a community antenna television
system. Licensee desire~ to attach cable and other equipment owned
by Licensee and utili:ed for the distribution of cable signals to
its customers to cer:ai:1 SPS Pcle.s.

ACCOROIYGLY, in conside=a:ion 0: the benefits to be reali:ed
by the Par:ies as a result of this Ai=eement, the specific con·
sideration set fo=:h in this Agreement, and the mutual p=omises of
the Pa=:ies con~ained in this Agre~me:\t. the Parties al=ee that the
follo_ing terms and conditions shall govern Licensee's use of SPS
Poles loca:ed within the area sho\oin on the Ex~ibit A, in 0= n~a=

the city of A."1.i\P.!!.:.o , County of PO'!"!'=:R , S: ..:e
of n:XAS

ARTIC~E I. CESERAL USE AC~!E~!NT.

Sec:ion 1.1. P~io= Use and Fu:~=e Use. Licensee's u~e c£ SPS
Pal.t :0 ",·~i=h L':'es~see has e~..:i?:t:en~ at:a:~!:c 0:\ Exeeu:iQr. Date
sha~:, su=sequent :0 txec~tio~ Date, be governed by this Ai=eemen:.
althoulh a new application for use of these SPS Poles neec not be
filed with SPS by Licensee. For a:1 iu=the= pole a.t:~chrnan:s or
al~.=ation of any existing or futu=e pole attachments to SPS Poles,
Licensee must file an application with SPS in the form· of txhi~it B
(",A.pplic:a:ion") and receive ,"=itten pe:mission from SPS p=io= to
altera:ion of ex:f.stins, attachments or m.:lking ne\oi attac:hmen:s.

-1-
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Sec:icn 1.1. E~ui~men:. Licensee's use o~ SP5 Poles sh~~l b.
ccnf:'ned to su?port i:-.g C:1~ les and o:he:, equi?ment: ("!c;:.;:.?men:") (i)
a::ached to S?S Fo les ?u~sua.nt to pr:'or ag:"eemen:s between the
Pa:,::'es or (ii) conce:'ning which L:'cense. has received ?ricr
",':'it'=~!,. ,!=~~iss:'or. f=:lm S?5 ':':' .1.ttach. pu:,suant to :~i..:i Ag:'e;..:~~,:.
License~' s Eoui:=ment on S?S ~~les s~all be used only :c:" ::-'e
?u:,?ose of dist~~buticn a~ci dissemi~at~on 0: b:"~a~:~~c tele:cmm~~i
C3.ti:lr.s se=-:ices.

Section 1.3. Ot~e':' Use. License~ acknowledges that t~is

Ag:'eement is subj ect to the x;"ights of any parties (other t~an

Licensee) to p:-ior a~reements rela:ing to use of SPS Poles.
Licensee shall const:"".Jct. maintain ant: o?erate E~uipment on S?S
?~les so as not to in,:e:':e:,e o~ c~r.=lict with the use 0: S?S Peles
b)' $?S a:1t: o:hers using S?S Poles .•

•Section l.~. Dama2e. Li~e~see s:-'a11 nctify S?S o! any c~~~;e

to SPS Poles or any S?S eC}uipment, as soon as possible a.f:er
discovery of the damage. If the damage was caused by L:"censee I

Licensee shall reimbu:,se SPS for expenses incurred by SPS in may.i~g

repairs.

Section 1.5, Saf~tv Re~ulations. Licensee shall. at
Licensee's sole expense, cons~r~ct, maintain and operate its
Equipment in conformity with all 1a"",s, regulations. orcie:-s t and
dec::-ees of all lawfully cons:ituted public autho~ities pertain:"~g

to pole l~ne construction. the National Electric Safety Code as it
may be revised and supplemcn:ed f:-om time to time, and all appli
cable S?S rules, regulations and policies. Exhibit C cepic:s
typical co~struction specifications which will be required by S?5.

Sec:ion 1.6. Removal. Licensee may at any time =emove
Licer:see's Equ:?ment £::-;;:n S?S Peles a£:e::- t~n (10) eaj's ·..·=:..:-:en
notice to SPS in the form of Exh~bi: D. Such removal shall te:'Tl\i·
~at: !..icensee' s rig~: to I.:se aI"'.~' S?S Poles f~om ....hic:~ Li=e~!e~ 's
Equ~?me~: is removed.

Section 1. i. Perrotts. Easements and Licenses, It shall be
Licensee's sole responsibility to obtain all p~=mits. easements a:1c
licenses necessary for the la...·ful exe:,cise of the rights gran:ea
Licensee by this Agreement.

Section 1.8, Ta=~es a:1::! ~ees. L.i:e~see sh:::L:l ',:,epor:. pel)' 3:lC
cischarge ~hen due all license a~d pe=mit fees, assessments. sa~es,

~se, property and g:,oss receipts tax:es a:"isins o\.:t of the use by
Licensee of S?S Poles or the e:<er.::'se. by Licer-see of its :,igh:s
g,:,an:ec by t~is Agreeme~t, and. all o:her taxes. fees anc iove:,n·
me.:-.:a: cha:"i,es si~.:':ar or c:!.:..ssi:r.ila:- to :~e: fo:"eg~ing (e:<.:lu:':'~g
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those fe~eral income ta~~s a::=ib~t3b~e ~c :~e recei?t c: =e~:~l by
S?S), tosether with any penal:i=s or i~t.rest ~her.cn. imposec by
any state, fede=al, or local go\"er~en: or a~y agency or de~ar:~e~:

t~e=e~f, upon :~e EC!ui=,men:. the use of the Equi?ment. or the
payment to S?S 0: rental fe= t~. ri.~: :~ r~~:. :~e ~~~i~me~: en
~?S Po les .

Section 2.1. Insurance. During the T.:-:n, Licens.. shall
mai~:ain comp:-ehens ive iene:'al liabi 1:. t}· i~suran=. wi:h 11:ni:$ 0 f
$100.000.00 each person, and $300.000.00 each occurrence. This
comprehensive general insu:-ance coverage shall include coverage for
any :iability assumed b}' Licensee untier the provisions of Section
2.2. written evidence of compliance with the requirements of this
Section 2.1 s~all be fu=nished ~o S?S on Ex.c~tion Date and prior
to the e:<pi:-a.:i::n of each ins\.::-ance po:icy yea= a:te:- £xc=ution
Date.

Section 2..2. Indem:\itv. Licensee shall indemnifj" and hold
ha~l.ss SP5 against and from all claims, demands, causes of
action, damages, costs or liability at law or in equity, of eve:y
kind and nature whatsoever, directly or incirec:l)" c3.~sed by:

(a) the construction, erection, placement, operation, main
ter.a~ce, replacement, removal, or use of Licensee' s ::quipment on
S?5 Poles " or

(0) any occurr~~:e occasioned, or claimed to have b••~
occasioned, by any act~on 0: SPS causing any interr~ption, discon
tinL:a~ce or interfe:,ence ""ith Licensee' 5 se:-vice to any of its
sub s ::=ibers 0.:" in: erference \oo"i th Licens ee 's Equipment:. Licensee
shall pay any ju~gment: or decree which may be rendered against SPS,
its successe=s o~ a:sii~s, i~ any such s~it,. a.c~ion 0= ~;har l.i~l

proceeding and shall reimburse SPS for all legal expense in=ur:-ed
in connectio:1 "..i:h these legal p~oceedings.

,
Section 2.3. Liabilit-.. Con":i-;-.'.;es. !e.:-=tir.a:io:\ of this

Agreement, in whole or in part, shall not release Licensee from
lia~ility uncie: this Agreement, which arises out of any claim that
may b~ accruing or may have accrued at the time of te=mination or
pa:~ial te=mina:ion of this .A.g,:,eement.

AR7ICLE III. RIGHTS OF S?S.

Section 3.1. Remcval or Rea:"ranzemen:. SPS may rec;u~re

Lice~iee, u?en thi':'::: (30) cavs no: ice to Lice::.se., to remove or. ,
rear=ange Licensee's Equi?me:1: on SPS Poles at Licensee s ex?e~se
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if. in SPS's judgme~t. t~e Equipm~nt interferes ~i:h SPS operat~:~s

or SPS I S use of SPS Poles 0:" S?S eC;l4ipment.

Sect~on 3.2. Rese:-va=ion cf Ri2ht. SPS reserves the right to
m~i~tain 3PS Poles and ope:"atei:s facilities in a manner that will
bese enable i; ';0 =·.:!=ill its own service requirements. If S::S
de:e~ines that a pa:"ticula:" ?ole 0= poles are no longer necessary
for se:"Vice :0 S?S custorne:"s, u?on thirty (30) days notice to
Licensee, SP~ may remove tha: pole or poles without any liabili:y
to Licensee for this removal.

AR':'ICl.E IV. PAYMENT.

Section 4.1. Pavment. Rent payable under this Ag=eem~nt

sha 11 be =,avai::' 1 e semi - a:"1nua 12... in advance on or before the fi :"st
legal bus'i~'ess cay in Janua;y and on 0:" before the first legal
business cay in July each year during the Term. Rental payments
sh<11l be basec upon ~he numbe::- of attachments by Licensee to SPS
Poles as determined by SPS on t~e first day of June and the fi:"st
day of December, respectively, of each year of the Term. Notice of
amounts due SPS on each payment date shall be supplied to Licensee
at least ten (10) days prior to the due date of each such ?3yme~:.

Rental, for pe::-iods at the begi:"1ning and end of the Term which do
not cO~:Tespond with the semi-annual payment periods, shall be
prorated for the number of days in such periods.

Section 4.2. Rate. Licensee shall pay SPS for attachments
made to SPS Poles, semJ..-a::nual :-:!'ltal equal to "X" ("Base Rare") in
the follo~ing formula times the number of poles used by Licensee as
de t e riT. i ned a c cording =0 5 e c t ion 4 e 1 .

x =
(0.5) Co;.) (B)

(C)

x = the semi.-annual rate per pole attachment;
A = S3. £.0;
B = SPS' s ir.ves:ment in "Distribution Plant"
(5?S '·s Accoun: Xc. 364 - Poles. To ....'e:"s and
Fixtures:1 as reported to the Federal Energy
Regula':ory Commission ("FERe") on S?S' s FERC
Form 1 f i 1ed. on De cember 31 of the year p:-e-
ceecing Execu-:ion Date; and .
C: $61.018,633.00

As c: Execution Da:e, t~e semi-a7".:Lual ra:e per pole attachment ("X"
as c~:ined above) is e~ual to £:.78, the:-eby making the annual rate
pe:- pQle ar::.::hme:1: S3. 56. "X" is subject to adjustment in acco:"d
an~e ....'i:!:1 Sec::.c!"'. 4.3.
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Re..... & A,::=,.
1::!.'20,'SS· .
GOA:'ER?



Section 4.~. Adjus:ments. On the second anciversa~' of
Execution Date and on the same da:e every two years ther4a::er. the
Base Rate determined in Section 4.2 will be adjusted so that the
semi-annual rental to be paid to SPS for the two years following
adjustment shall be equal to "0" in the following formula ti:r.es :he .
number of attachments by Licensee to SPS Poles as determined
according to Section 4.1.

D' =

Where:

(0.5) (A) (B)
(C)

.
D = The semi-annual rate per pole attachment
adjustment;
}. = S3 .40 ;
B = SPS' s inv,estment in "Distribution Plant"
(SPS' s Account No. 364 - Poles, Towers and
Fixtures) as reported to the FERC on SPS I s
FERC Form 1 most recent ly submitted to the
F::?~C as of the date of adjustment; and
C = $61,018.633.00

Section 4.4. Alternate. In the event the numbers necessary
to calculate the adjustments pursuant to Section 4.3. are unavail
able. adjustmeilts to the Base Rate shall be computed using any
other method agreeable to the Parties.

Section 4.5. Late Ch:lrze. In the event that the rental is
not paid on the due dates specified in Section 4.1, a late charge
of fi:teen percent (15~) of the total due will be added to the
rental payment and, if not paid within thi:"ty (30) days of the due
date, this Agreement will be deemed te~inated pu:"suan: to previ
sions of Section 6.1.

.U'!!CLE V. TER."1 .
•

Section 5.1. This Agreement shall begin on Execution Date and
ccn:in·..:e in effec: un:il te:.-minated p'.1rsu:1nt to t~~ te~s a~c!

conditions of this Agreement. At the expiration of four (4) years
anc six (6). months &:ter ::xecution DOl:e, either Par:}' may terminate
this Agreement fo:" any reason by giving six (6) months notice to
the other Party. ~ben :e~ina:ed, Licensee snall,remove its
£qui?ment from SPS Poles within sixty (60) days from the date of
such termination. During the period 0: removal, Licensee shall
continue to make rental payments according to A:"ticle IV until all
£c;~:'?ment has been :-emoved.
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Sec:ion 6.1. Default. If Licensee should fail to ccmpl: with
any c: :he te~s and conditions of this Ag:eement, and this failure
shall co~=inue for thirty (30) days after receipt of written notice
of this :ailure, SP5 m~y by wri:ten notice to Licensee, te~in~te
this ~greement and Licen~e= shall remove its Equ~pment from :~e S?S
Poles to ~hic~ te~~nati~n applies within sixty (60) days of
notification.

Sec:ion 0.2. S?5 Mav Do work. SPS may elect to remove
Licensee' s Eauiement or do any other ,,"ork reCluired because of
Licensee' s d"fa~lt under this i..gre.ment, at Lic'ensee' s sole risk
and e~?e~se. a~d Licensee, on c:mand, will reimburse SPS for the
e:'\:i:-e exper.se incu:'rac. E~ce?~ for gross negligence, S?S shall
not be responsible for damage :0 Licensee' 5 Equipment.

ARTICLE. VI I. !'1!SCELLAN,EOUS.

Section 7.1. Previous ~~reements. This Agreement supersedes
any previous agreements betHe~n 5PS and Licensee relating to the
use of S?S Poles in the area c~v~red by this Agreeme:'\: eX:i~: that
Licensee shall not be relieved of any responsibility for payments
due SPS un~e:" l':"evious agreements for use of S?S Poles prior to
Execution Date nor any liability for acts or omissions of Licensee,
par: 0:' all of which took place p:,io:- to Execution Date.

Sec::ion 7.2.
Poles, granted by
property right in
a license only.

License Only. The right of Licensee to use SPS
th~s Agreement, shall not create any o~~ership or
Licensee. Licensee's rights are in the nature of

Section 7.3. Assi£nment. This Agreement may not be assigned
by Licensee without prior written consent of SPS. Anj' at:empted
assig:'l.ment ~'i:hout ~'ri::en consent shall be: void.

Section 7.4. Attornev Fees. If any action at law c:' in
eq~i:y, inclu~ing an ac:io~ fe:- ~ecla~a:ory relief, is bro~iht to
en:orce or in~erpr~: a:'\y of the provisions of this Agreement. the
prevailing Par:y shall be en:i:~ed to recover its cost: o~ s~:t anj
r.asona~~~ at:c:'~ey's ~ees. whi:h (a) shall be payable only in the
eve:'l.t such action is p:,osecuted to final juciment, '(b) .ma~ be s~t

by the Court in the t:'ial of such action or may b~ enforced in a
separate ac:ion for that purpose. and (c) shall be in adcit:'on to
an:' o:he:- :-e1ief ""'hich maj' be a",a:::-ded.

c-"-• G ....

Sec::"or. 7.5. Failure to E~.fo:'c:e ~ot ""·aive:::-. Failc:::-e on the
of S?S :0 e~:orce a~y prov~s~o~ 0: th:..s Ag~~ement shall no: be
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cons:rU6C as a general w~~ver or reli~qui~~~~~: o~ i:s par: of any
provision of this Agreement.

Section 7.6. Notice. Except as othen.-ise sraci:ically
provicec in t~is Aireemen:. any notice to be given by either Party
shall be in wri:ing and ~;~c.ll be su::i=ient if ?oarsonally delivered
or sen: certified mail, return receipt re1uested, postage ?re?ai~,

to t~e following a.ddre:3e~.

For SPS: Southwestern Public Service Company
P. O. Sox 1261
Amarillo. Texas 79170

For Licensee:

A: : en: ion :ADMI~nSTP.ATIVl:

Attention:

Depar:mer.:

Any notice shall be deemed delivered on the date mailec in the
manner set out abov.~ The desisnation or address of the Party to
be notified may be changed at any time by delivery of notice of
that change to the 0 ther ?.:lrty.

Section 7.7. Severability. If any of the terms or provisions
con:ai:'\ed in this Agreement shall for ar.y reason be held to be
invalid, illegal, or une~:orceable, in any respect, the remai~der

of the ?rovi~ions shall remain in full force and effect and shall
in no .....a~.. be affected, impaired or invalid:L:ed.

Section 7.3. R~~ere~ces. All r~:ere~ces in this Agreeme~: to
a given A~:icle. Section, or Exhi~it refer to an Article, Section.
or '£:·::r.i:>i t 0: or to this .;g=eeme:-.:.

Sec::'on 7.9. Ca':l:ions. :~e cap:ions p~eceding t~e text cf
each .:\r:ic1e and Section of this Agreement a~e incl,,;:ec onl)" for
cc~venience of reference a~c shall be disregarded in the construc
tion and interpretation of this Agreement.

Section 7.10. E~~i~e Agreement. This Agreement contains the
e~~~=e :g~ee~e~: ·o~ :~e P~~:ies wi:~ =espect :~ :~e m~::!=z c=·:e=ed
by this Agree~ent. No other agreement, statement. or promise made
by a~: ?~=:y, or to any employee. officer. or agent of any Pa~ty •
....hich is :'lot contai:'\ed i:1 :his .;greemen: shall be bJ.nc:'ng o~ valid.
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Section 7.11. Successors and Assi2ns. Subject to the ?~ovi

sions of Section 7.3, this Agreement shall be bind.i~1 upon, and
shall inure to the benefit of, the heirs. successors, assiins and
legal representatives of the Parties.

SOUTHWESTER~ PUBLIC SERVICE CO~PA~Y

Ily: 97.?'-.~~
Title~ . vI c.c..~

LICE~SE::

~i~le: ~~;c«~
ATTEST:

-8-
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· - Attachment 2

LICENSE AGREEMENT FOR POLE ATTACHMENTS
AND/OR CONDUIT OCCUPANCY IN THE Sap Antonig Area

DATED March 1, 1981

BETWEEN

(LICENSOR)
Southwestern Bell Telephone Company

AND

Total T,l,rlaiol1 of~ _
(LTmill)

SA 061
LIcENSE AGREEMENT NUMBER

11/79
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CONSENT TO ASSIGNMENT OF LICENSING AGREEMENT

On August 29, 1989, SOUTHWESTERN PUBLIC SERVICE COMPANY, a
New Mexico corporation ("SPS") and Cablevision of Canyon • a

("Licensee") entered into a Licensing Agree
mel1t (the "Licensing Agreement") relating to the use by Licensee of
certain property of SPS for the purpose of providing cable tele
vision service to residents of Canyon-_.....::.._-------

Section 7.3 of the Licensing Agreement provides:

"Assignment. This Agreement may not be assigned by
Licensee without prior written consent of SPS. Any
attempted assignment without written consent shall be
void."

it desires to transfer its cable
to the Licensing Agreement to

("Assignee"),
to consent (according
the assignment of the

Lessee has informed SPS that
television business relating
TCA Management Co. , a
and in this regard, Lessee has requested SPS
to Section 7.3 of the Licensing Agreement) to
Licensing Agreement by Licensee to Assignee.

ACCORDINGLY, in consideration of the benefits to be
realized by SPS, the receipt and sufficiency of which is ack
nowledged, SPS consents to the assignment of the Licensing Agree~

ment by Licensee to Assignee; however, this consent in no way
relieves Licensee of any obligation it may have under the Licensing
Agreement.

Failure of Assignee to (1) specifically assume all obli
gations of Licensee under the Licensing Agreement in the written
assignment (the "Assignment") of same to Assignee, or (2) to
provide SPS with a copy of the executed Assignment within 30 days
of its execution will make this Consent voidable, at the option of
SPS.

Signed on __9=-4t...:./.....:'f-l1.....:8=:..Cy~ _

SOUTHWESTERN PUBLIC SERVICE COMPANY

BY:~·?~:~~.Its: _Y.1::1i~{\cO~ _

GOA/ERF - 0509.049 - 6/17/87 (GENERIC CONSENT/LICEN AGMT/SPS)



+ :
'..

UCENIING AGREEMENT.......
SOUTHWESTERN puauc SERVICE COMPANY

aad
CABLEVISJON OF CANYON, INC.

The,.nin ("Parties·') to this AlretIMIlt ("AlreemetltU
), dated this lit day Df' Jyly , 19--1t

("Execution DaIC"), arc SOUTHWESTERN PUBl.JC SERVJCE COMPANY a New Mexico ~don, authorized ID ,
trlllllCt business in Texas, Oklahoma and Kansas ("SPS'") and CABLEVlSION OF CANYON, INC., a Texas CorporatJ
("~").

SPS is a public: utility enaaaed in the business Df Imention. truIIaiuion aDd 'distribution of elecUic: eneray. In
coanection with the transminion and distribution of electric meray. SPS ut1lizes utUity poles to support its transminion and
distribution lines (USPS Poles").

LiCCllsee owns and operates a community antenna television system. Licensee desires to attach cable and other equipment
owned by Licensee and utilized for thc distribution of cable sianaIs 10 its customers to certain SPS Poles.

ACCORDINOL Y, in consideration of the benefits to be realized by 1M Parties II a resull of this Aarcement, the
specific consideration set forth in this Aarcement, and the mutual promises or the Parties contained in this Aareement,
the Panies Alree that the followinl terms and conditions shall 10vern Licensee's use of SPS I:'oles located "'ithin the
area shown on the Exhibit A, in or near the city of CAN YON , County of RANDALL ,
State of TEXAS

Artide I. GENERAL VSE AGREEMENT.

Section 1.1. Prior VSf and Fu.uft Va, Licensee's use of SPS Poles to which Licenscc lias equipment attac:hed on
Execution Dale shaU, subsequent to Execution Date, be aoverned by this A.rmnt"~ a11houah a new application for use of
these SPS Poles need not be filed with SPS by Licensee. For aU further pole attachments or alteration of any existin, or future
pole attachments to SPS Poles, Licens~ must file an application with SPS in the form of Exhibit B (UApplication") and
rettive written permission from SPS prior 10 aheration of existin, attachments or makin, new at~chments.

Sec:tion J.2. Equlpm~nt. Licenscc's use of SPS Poles shall be confined to supponin, cables and other equipment
(UEquipment") (i) attached to SPS Poles pursuant to prior ..rcements between the Parties or (ii) concernina which Licensee
·bas received prior written permission from SPS to attach, pursuant to this Aareement. Licenscc's Equipment on SPS Poles
shall be used only for the purpose of distribution and dissemination of broadband telecommunications services.

-
Section J.3. Other Vit. Licenscc acknowledaes that this Aareement is subject to the rishts of any parties (other than

Licensee) to prior a,rcements relating to usc of SPS Poles. Ucensee shalJ construct. maintain and operate Equipment on SPS
Poles so as not to interfere or conflict with the use of SPS Poles by SPS and others usina SPS Poles.

section 1.4. BalD.', Licensee shall notify SPS of any damaac to SPS Poles or any SPS equipment, as soon as possible
.fter discovery of the clamaiC. If the dunaJe was caused by Licenscc, Licensee shall reimburse SPS for expenses incurred by
SPS in makin, repairs.

section J.5. Safel)' RflulatiollS. Licensee shall, at Licensee's sole expeDIt, CODItruc:t, maintain and operate its Equipment
in conformity with all laws, re,ulations, orders and decrees of aU lawfully constituted public authorities pertainina '0 pole line
construction, the National Electric Safety Code as it may be revised and supplemented from time to time, and an applicable
SPS rules. rc,ulations and policies. Exhibit C depic:u typic:aJ construction specifications which will be required by SPS.

R~·.A App.
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ArUck J. CENERAL USE AGREEMDlT (CHaf.....).

Sec:tioft 1.6........ Lic:enser may at any time ranovc Lic:enset's Equipment from SPS Poles after ten (10) da)'5 written
1IOlic:e to SPS in the form of Exhibit D. Such removaJ shall terminate Licensee's riaht to use any SPS Poles from which
Uc:enset's Equipment is removed.

Section 1.7. Penalta, Euealent alld UceMes. It shall bt Ucensee'ssole responsibility to obtain an permits, casementsand
Jicenses IJICfSIIry for 1M lawful exercise of the riahts aranted LiccnJet by Ibis Apeemmt.

Section J.8. Taxes ... Fees. Licensee IhaIJ report, pay and diIcharJe when due an IiceDsc aDd permit fees, usas
ments, sala, use, property and poss receipts lUes arilina out of Ihc use by Licensee of SPS Poles or the exercise by
Licensee or iu ripas aranted by this Aareement, and an other lUes, fees and aovemmcntal c:twaes IimUar or diuimUar .
to the foreaoina (exductina those federaJ iDcome lUes attributable to the receipt of rental by SPS), aopthcr with any
penaJties or intercst thereon, imposed by any State, federal or local aovenunent or any aaeney or depanment thereof,
upon the Equipment, the use of the Equipment or the payment to SPS of rental for the riabt to place the Equipment
on SPS Polcs.

Artlde II. INSURANCE, INDEMNI1Y AND UABIU'n'_

Section 2. J. Insuruce. Durin, the Term. Licensee shall maintain comprehensive ameraJ liabJlity inJuranct with limits of
5100,000.00 each person. and 5300,000.00 each occurrence. This comprehensive acneraJ insurance covera.e shall include
covcraae for any liability assumed by Licensct under the provisions of Section 2.2. Written evidence of compliance with the
requirements of this Section 2.1 shall be furnished to SPS on Execution nate and prior to the expiration of each insurance
policy year after Execution Date.

Section 2.2. Indemnlt)'. Licensee shaJI indemnify and hold harmlcss SPS apinst and from an daims, demands, causes
of aetion, dama,es. COSIS or liability al law or in equity, of every kind and nature whatsocver, directl)' or indirectly
caused by:

(a) the construction, erection. placement. operation, maintenance, replacement, removaJ or use of Licensee's Equipment
on SP~ poles, or .

(b) any occurren« occasioned, or daimed to have beat occasioned, by any action of SPS causin, any interruption,
discontinuance or interference .'ith Licensee's service to an)' of iu subscribers or interference with Lic:ensce's Equipment.
Licensee shaJJ pa)' any jud.ment or decree which ma)' be rendered aaainst SPS, its successors or assi,ns, in any such
suit. action or other legal proceedin, and shaJJ reimburse SPS for all leaa) expense incurred in connection ".ith these
le.al proceedings.

Section 2.3. Uabllit), Contillun. Termination of this Aareement, in whole or in part, shall not release Licensee from
liability under this A,reement, which arises out of an)' claim that may be aecruin, or ma)' have accrued at the lime of
termination or panial termination of this Aarecment.

Artidt 10. RIGHTS OF SPS.

Section 3.J. "'o"al. Rearralll"lftlt. SPS may requirt Lic:enJec, upon thiny (30) days notice to Uccnsee, to remove
or rananlt Ucensee's Equipment on SPS Poles at Licensee's expense if. in SPS's judament, the Equipment interferes with
SPS operations or SPS's use of SPS Polcs or SPS equipment.

- Section 3.2. Rnen'ltioll or Ripe. SPS reserves the riaht to maintain-SI't Poles and operate Its facUities in. manner that
will best tuble it to fulfill its own service requirements. If SPS determines that a panicular pole or poIcs are no lonaer
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